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 1.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONST 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CTO REALTY, INC. 
* TENTATIVE RULING: * 
 

Introduction 

 Defendants Keller Williams Realty and Marianne Bordogna’s Motion for Summary 
Judgment is denied.  In the alternative, Defendants moved for summary adjudication. The 
motion for summary adjudication of the First Cause of Action for Fraud is denied.  The motion 
for summary adjudication of the Second, Third, Fourth, Fifth, Seventh, and Eighth Causes of 
Action is granted.  

 This matter was previously on calendar on October 5, 2020.  The Court continued the 
hearing to allow for further discovery, as requested by Plaintiffs.  The Court permitted Plaintiffs 
to conduct additional discovery regarding defendants Eli Matoza’s and Marianne Bordogna’s 
joint checking account at Patelco Credit Union, used by them to jointly purchase the Farragut 
property.    

 Plaintiffs served additional document requests and served a subpoena on Patelco Credit 
Union. Patelco produced the bank statements for the account.  Defendant Bordogna produced a 
check register detailing the transactions in the account for the period of time sought by Plaintiffs.  
Matoza did not produce any documents, but submitted a declaration generally describing the 
establishment of the account and the disposition of funds paid by the Polizzis.  Plaintiffs agreed 
to accept Matoza’s declaration in lieu of the scheduled deposition. 

 Plaintiffs filed supplemental briefing in support of the opposition on November 30, 2020.  
Defendants’ supplemental reply was filed on December 14, 2020. 
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Background 

 In June 2015 plaintiffs Joseph and Rosalia Polizzi purchased 389 South Avenue in 
Alamo, California (“South Avenue”), with the intention of making various improvements to the 
property. (SSUMF, Nos. 1-3.) Despite Joseph Polizzi being a licensed mortgage broker who had 
known and worked with defendant Marianne Bordogna in the past (SSUMF Nos. 5, 10-12), the 
Polizzis did not use Bordogna or her employer, defendant Keller Williams, as a broker for the 
South Avenue property. (SSUMF, Nos. 4, 9, 23.)  

 Joseph Polizzi did, however, ask Bordogna to walk the South Avenue property with him, 
which she did, along with defendant Eli Matoza. (SSUMF, No. 27; Polizzi Decl., ¶7.) (Eli Matoza 
and Henry Matoza Construction, Inc. are separate defendants, but the distinction is not relevant 
to the Motion.) Bordogna recommended to Joseph Polizzi that he let Matoza do the remodel on 
the South Avenue property. (Ibid.) Polizzi had already obtained a bid for the remodel work from 
another contractor, but Bordogna requested a copy of the bid, which she gave to Matoza, who 
then drew up a competing bid. (Ibid.) While Polizzi did not select Matoza for the remodel work, 
he hired Matoza for the retaining-wall work based on Bordogna's recommendation and 
representation that retaining walls were Matoza's specialty. (Ibid.)  

 Matoza and the Polizzis entered into a contract for the work dated November 3, 2015. 
(Polizzi Decl., Ex. C.) The contract provided Matoza would purchase the supplies, provide the 
equipment and perform the services required to excavate and stabilize the hillside in the rear of 
the home in exchange for $118,000. (Ibid.) The estimated time for the work was eight (8) weeks.  
(Ibid.) Thereafter, Matoza requested payment advances, ostensibly for the purchase of supplies 
for the project and for other services to obtain approvals. Plaintiffs provided such advances, 
eventually totaling over $100,000. (Polizzi Decl., ¶¶8-12.) However, despite receiving virtually 
the entire contract price, Matoza failed to perform any work on the hillside, failed to purchase 
any supplies, failed to prepare any plans or other engineering drawings required to obtain 
approval for the work and failed to seek approval for the work. (Ibid; see also First Amended 
Complaint, ¶21.) 

 Plaintiffs allege the work was substandard and that Matoza destabilized the hillside, 
causing it to collapse and damage to the South Avenue property. (See First Amended 
Complaint, ¶¶20-28; Polizzi Decl., ¶¶8-9.) Plaintiffs filed a complaint with the Contractors State 
License Board and an administrative law judge found that Matoza did not have the required 
license to construct the retaining wall. (Polizzi Decl., ¶13, Ex. E.) 

 Plaintiffs brought this suit alleging eight causes of action against Matoza: (1) Fraud, (2) 
Conversion, (3) Negligence, (4) Breach of Contract, (5) Breach of the Covenant of Good Faith 
and Fair Dealing, (6) Rescission, (7) Violation of Business & Professions Code § 17200, (8) 
Declaratory Relief. All but the seventh are also alleged against Bordogna. Except for fraud, 
Keller Williams is joined in each cause of action alleged against Bordogna based on its vicarious 
liability for Bordogna’s acts as a Keller Williams broker.  

 Plaintiffs allege, on information and belief, that the money they paid for the work on the 
South Avenue property was diverted to benefit the other projects Matoza was working on with 
Bordogna as part of their joint venture. (First Amended Complaint, ¶¶10, 30-31.) Plaintiffs assert 
that the joint venture consisted of Matoza and Bordogna flipping houses together. (First 
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Amended Complaint, ¶¶6, 10-11.) This alleged diversion of funds toward a joint venture is the 
basis for Bordogna’s claimed liability under causes of action two through five, and eight.  

Motion and Opposition 

 Bordogna and Keller Williams (collectively “Bordogna Defendants”) move for summary 
judgment or, in the alternative, summary adjudication on the basis that, as to each of the causes 
of action against them, there is no triable issue of material fact. Specifically, they argue no 
evidence has been presented to show a joint venture with regard to the South Avenue property, 
eliminating their liability to the Polizzis for causes of action two through five, and eight. In 
support of this position, they submit a declaration by Marianne Bordogna, a declaration from Eli 
Matoza, excerpts from plaintiffs’ depositions, and discovery responses that expressly disclaim 
any sharing of profits or other benefit whatsoever from the South Avenue transaction to 
Bordogna. 

 The Bordogna Defendants also argue the Polizzis cannot establish the required 
elements of fraud or unfair competition (causes of action two and seven).   

 Plaintiffs oppose the Motion, arguing a joint venture is necessarily a question for the jury. 
Plaintiffs submit evidence of various transactions in which Bordogna and Matoza collaborated, 
all while Bordogna was acting as a Keller Williams broker. They cite transactions in which 
Bordogna referred to Matoza as her “partner” (Farragut and Casa Nuestra) around the same 
time the Polizzis hired Matoza on South Avenue. (See Declaration of Paul Justi, Ex. A, 
Deposition of Marianne Bordogna, hereinafter “Bordogna Depo,” Exs. 2 and 30.) They submit 
evidence of a Patelco Credit Union account in Matoza’s name over which Bordogna held signing 
authority. (See Bordogna Depo, 53:9-54:5 and Ex. 6.) They submit evidence that Bordogna 
priced one property (Farragut) based on Matoza doing the remodel work. (Polizzi Decl., ¶5.) 
They submit evidence that Bordogna paid Matoza’s payroll on at least one occasion, and that 
she extensively participated in remodel work at that same property after acting as the broker 
(Fulton Court). (See, generally, Nicole and Jake Dietrich Declarations and exhibits thereto.) 
They present evidence Bordogna always used Matoza on her real estate transactions where 
construction work was required. (Declaration of Nicole Dietrich, ¶¶2-4.) The Polizzis also 
present evidence that in hiring Matoza, they relied on Bordogna’s statement that Matoza had 
expertise in retaining walls. (See Polizzi Decl., ¶13.)  

Standard/Burden of Proof 

 A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) A party may alternatively move for 
summary adjudication as to one or more causes of action, proceeding in all procedural respects 
as in a motion for summary judgment. (Code Civ. Proc., § 437c (f).) A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty. (Code Civ. Proc., § 437c (f)(2).) A defendant 
meets its burden of showing that a cause of action has no merit if it shows that one or more 
elements of a cause of action cannot be established, or that there is a complete defense to the 
cause of action. (Code Civ. Proc., § 437c (p)(2).)  
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 In reviewing the papers, the court should “construe the moving party's affidavits strictly, 
construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
the motion in favor of the party opposing it.” (Szadolci v. Hollywood Park Operating Co. (1993) 
14 Cal.App.4th 16, 19.)  

 As a preliminary matter, Bordogna Defendants argue in their Reply brief that the Polizzis’ 
failure to respond to argument related to the first and seventh causes of action compel the Court 
to grant the Motion as to those causes of action. This is not accurate. Summary judgment is 
inappropriate unless the Bordogna Defendants meet their initial burden of production. (See 
Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305; Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850; Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) Here, while 
the Bordogna Defendants successfully shift the burden of production to plaintiffs on these 
causes of action, as discussed below, plaintiffs also submit evidence on these issues and 
therefore do not concede any argument on these issues.  

Discussion 

 Joint Venture  

 The first step for a court analyzing a motion for summary judgment is to “identify the 
issues framed by the pleadings,” because the motion must show “there is no factual basis for 
relief on any theory reasonably contemplated by the opponent's pleading.” (AARTS Productions, 
Inc. v. Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064.) Stated otherwise, “[t]he 
materiality of a disputed fact is measured by the pleadings, which set the boundaries of the 
issues to be resolved at summary judgment.” (Conroy v. Regents of University of California 
(2009) 45 Cal.4th 1244, 1250, internal quotation marks omitted.) 

 This is a construction defect case between the homeowners, the Polizzis and their home 
improvement contractors Eli Matoza and Henry Matoza Construction, Inc.  Moving parties, 
Marianne Bordogna and Keller Williams, insist they had nothing to do with the property or the 
work done by the Matoza Defendants.  Plaintiffs maintain the Matoza Defendants and Bordogna 
had an on-going joint venture agreement wherein they “flipped” houses together.  So, liability 
against moving defendants is based on a theory of vicarious liability.  “Parties to a joint venture 
are vicariously liable for the torts of the other in furtherance of the venture.” (See CACI 3712; 
Cochrum v. Costa Victoria Healthcare, LLC (2018) 25 Cal.App.5th 1034, 1053; Orosco v. Sun-
Diamond Corp. (1997) 51 Cal.App.4th 1659, 1670.) 

 "[T]here is no certain and all-inclusive definition" for a joint venture. (Holtz v. United 
Plumbing & Heating Co. (1957) 49 Cal.2d 501, 506.) “A joint venture has been defined in 
various ways but most frequently perhaps as an association of two or more persons who 
combine their property, skill or knowledge to carry out a single business enterprise for profit.” 
(Ibid.)  “The law requires little formality in the creation of a joint venture and the agreement is not 
invalid because it may be indefinite with respect to its details.” (Boyd v. Bevilacqua (1966) 247 
Cal.App.2d 272, 285.) Generally, in order to create a joint venture there must be an agreement 
between the parties under which they have a community of interest, that is, a joint interest, in a 
common business undertaking, an understanding as to the sharing of profits and losses, and a 
right of joint control. (Holtz, supra at 506-507.)  
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 Joint adventures and partnerships are the same in all essential respects. “Whereas a 
partnership ordinarily involves a continuing business for an indefinite or fixed period of time, it is 
commonly understood that a joint venture is usually formed for a single business transaction or 
enterprise.” (Chambers v. Kay (2002) 29 Cal.4th 142, 151.)    

 “Whether a joint venture actually exists depends on the intention of the parties….  
‘[W]here evidence is in dispute the existence or nonexistence of a joint venture is a question of 
fact to be determined by the jury. [Citation.]’ [Citation.]” (Unruh-Haxton v. Regents of University 
of California (2008) 162 Cal.App.4th 343, 370.)  "[T]he conduct of the parties may create a joint 
venture despite an express declaration to the contrary." (April Enterprises, Inc. v. KTTV (1983) 
147 Cal.App.3d 805, 820.) 

 Bordogna Defendants argue plaintiffs must show a joint venture by clear and convincing 
evidence. This is incorrect. The case they cite stands for just the opposite. The court there 
stated: “In summary, we believe that the decisional law does not justify or require a departure 
from the ordinary civil standard of ‘preponderance of the evidence’ when a party seeks to 
establish the existence and scope of an oral joint venture or partnership agreement.” (Weiner v. 
Fleischman (1991) 54 Cal.3d 476, 486.) The Polizzis need only show the joint venture by a 
preponderance of the evidence. 

 As discussed above, a joint venture is usually formed for a single business transaction or 
enterprise. Here, the Bordogna Defendants’ motion rests predominantly on the argument that 
the Polizzis fail to show any joint venture between Matoza and Bordogna as to the South 
Avenue property. Neither Bordogna nor Keller Williams was involved in the purchase of the 
South Avenue property.  (UMF Nos. 4, 23.) Bordogna and Keller Williams did no work at South 
Avenue property and plaintiffs never paid Bordogna or Keller Williams for anything regarding the 
property. (UMF Nos. 24, 25.) Neither Bordogna nor Keller Williams shared in Matoza’s profits 
from the South Avenue property.  (UMF No.26.) These facts are undisputed by plaintiffs.  There 
are no facts showing the Bordogna Defendants and the Matoza defendants combined their 
property, skill or knowledge in an undertaking pertaining to South Avenue. Plaintiffs have not 
produced any evidence showing a triable issue of fact as to whether there was sharing of profits 
and losses, or right of joint control between Bordogna and Matoza defendants as it relates to the 
South Avenue property.  Holtz, supra at 506-507.) It can be determined, as matter of law, there 
was no joint venture between Bordogna and Matoza in relation to the South Avenue property, 

 On the other hand, plaintiffs seem to allege the Bordogna Defendants and Eli Matoza 
were engaged in an enterprise of flipping houses, which in this case would be their continuing 
joint venture.  Plaintiffs allege that all relevant times a joint venture existed between defendants 
Bordogna and Matoza because defendants jointly carried on a single business enterprise for 
profit and intended to create a joint venture.  Plaintiff alleges Bordogna and Matoza were 
engaged in multiple real estate transactions where Bordogna used her position as real estate 
broker to find development and investment opportunities.  Bordogna would then induce buyers 
to buy a new house with an intent to remodel, while strongly recommending Matoza for the 
remodel work. If such work is obtained from Bordogna’s recommendation, Bordogna and 
Matoza would share in the profits.   

 Bordogna maintains she has never been in a joint venture with Eli or Henry Matoza 
Construction, Inc.  She declares that Eli has been her handyman for over ten years.  She 
recommends him to friends and clients who need repairs or construction work.  Bordogna 
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declares she never received any money from these recommendations.  (Bordogna Decl., ¶¶15, 
16.) Ms. Bordogna further states she does not know Eli’s father, Henry Matoza, and have had 
nothing to do with Henry Matoza Construction, Inc.  (Bordogna Decl., ¶7.) 

 Eli Matoza echoes Bordogna’s declarations. He declares that he and Bordogna have 
never been involved in a joint venture.  They never had an oral or written agreement to form a 
joint venture.  She never requested money from any of the referrals.  (Matoza Decl., ¶8.) Matoza 
has been self-employed, as well as employed by Henry Matoza Construction, Inc. (Matoza 
Decl., ¶2.)  Eli Matoza’s employer, Henry Matoza Construction, Inc., was hired by Joseph Polizzi 
to perform work on the retaining wall at the South Avenue property.  (Eli Matoza Decl., ¶6). 

 Plaintiffs show a chronological overlap between the South Avenue project and other 
collaborative projects between Bordogna and Matoza. Around the time Matoza was supposed to 
be working for the Polizzis, Bordogna was referring to Matoza as her “partner. Plaintiffs further 
argue that Bordogna took title to another property (Farragut) with Matoza as a joint tenant. She 
also fronted the funds for supplies and payroll costs on another project (Fulton Court). Polizzi 
himself engaged in one collaborative project (Alcosta) with Bordogna and Matoza, in which they 
shared profits. Bordogna made significant effort to procure a contract for Matoza to work on 
South Avenue. These facts, and others, when taken as a whole and construed in favor of the 
plaintiffs (as they must be), could be sufficient to show a reasonable juror that a joint venture 
existed. 

 Here, Defendants argue that a lack of joint venture can be determined as a matter of 
law, when there are no disputed facts to show the existence of a joint venture.  (See Connor v. 
Great Western Sav. & Loan Asso. (1968) 69 Cal.2d 850.)  Here, plaintiffs try to connect 
independent projects to show a joint venture.  However, Mr. Matoza and Ms. Bordogna provided 
sworn testimony that their roles in each individual project were unrelated to the other and neither 
exercised control over a venture.  (Matoza Decl., ¶¶ 5.7; Bordogna Decl., ¶¶12, 14.) Bordogna 
and Matoza received payments for the services they rendered.  There was no sharing of 
“profits.” Matoza received payment for his services, materials, and payroll for his crew.  (UMF 
No. 38, Matoza Decl., ¶4) Similarly, Ms. Bordogna received her commission as a real estate 
broker. (UMF Nos. 36, 37.) Except for the Farragut project, Plaintiffs failed to offer any evidence 
that defendants had any separate or joint ownership interest in the projects.  As to the Farragut 
project, Ms. Bordogna was listed as the owner to protect her client and Bordogna put Mr. 
Matoza on the property to protect Bordogna’s assets. (UMF Nos. 42, 47, 48, 49, 50, 51, 52.)   

 However, even if Plaintiff raises a question of fact as to whether or not there was a joint 
venture, Plaintiffs still have to demonstrate that the acts complained of involving the South 
Avenue Project, which is the subject property of complaint, were committed in furtherance of the 
joint venture.  First, Bordogna was not involved in the South Avenue project as a real estate 
broker.  (UMF No. 23.)  Secondly, Henry Matoza Construction was hired directly by the Polizzis 
to perform the work on the retaining wall.  (UMF No. 17.) Plaintiffs attempt to show Bordogna’s 
involvement because she referred to Matoza as her partner in other projects. Although 
Bordogna may have referred to Matoza as her “partner,” there is no evidence presented that 
there was a partnership in a legal sense.  Partnership connotes co-ownership in partnership 
property, with a sharing in the profits and losses of a continuing business. (Chambers v. 
Kay (2002) 29 Cal.4th 142, 150-151.)  Plaintiffs have not shown an actual “partnership.”  
Plaintiffs never paid Bordogna or Keller Williams anything regarding “the project.”  (UMF No. 
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25.) Neither Ms. Bordogna or Keller Williams shared in Matoza’s profits from the South Avenue 
project.  (UMF No. 26.) 

 Plaintiffs failed to produce evidence to raise a question of fact as to whether the South 
Avenue project itself was a joint venture for either the Bordogna defendants or Matoza 
defendants.  Moreover, even if Plaintiffs could establish an on-going joint venture relationship 
between Bordogna and Matoza, there are no triable issue of material fact as to whether the any 
acts of defendants involving the South Avenue project was done in the furtherance of that joint 
venture. There is no legal requirement that a party involved in a joint venture for one or more 
business activities is involved in the same joint venture as to all of his/her business activities.  

Fraud (1st C/A) 

 The Bordogna Defendants contend that the Polizzis cannot show fraud. The elements of 
a fraud claim are well-established. They are (1) misrepresentation, (2) knowledge of falsity, (3) 
intent to defraud (i.e., to induce reliance), (4) justifiable reliance, and (5) resulting damage. 
(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974.) 

 The Bordogna Defendants argue Bordogna did not make any statements, and if she did, 
they were not statements of fact. Joseph Polizzi specifically declares that Bordogna made 
statements concerning Matoza’s specialty being retaining walls, and that he never would have 
hired Matoza for the retaining wall construction work had Bordogna not said as much. (Polizzi 
Decl., ¶7.) Whether the statements were made is an issue of disputed fact appropriate for the 
jury to decide. Whether reliance was justifiable, and whether Bordogna had knowledge of the 
falsity of her representations--are also for the jury to decide. (Hart v. Browne (1980) 103 
Cal.App.3d 947, 957-958; see also Code Civ. Proc., § 437c (e) [if individual’s state of mind is 
material fact and evidence is solely the individual’s affirmation, denial of summary judgment may 
be appropriate].)  

 The Bordogna Defendants argue that to prove fraud, the representations relied upon 
must be affirmations of fact, and that any statement about Matoza’s work was merely opinion. 
The Court disagrees. Whether a contractor specializes in a particular area is a provably false 
fact. Such falsity could be supported, for example, by the lack of a license where one is 
required.  

 Further, even statements of opinion can be actionable where the declarant holds himself 
out to be specially qualified to make the statements. (Harazim v. Lynam (1968) 267 Cal.App.2d 
127, 131.) Plaintiffs have alleged, and the circumstances suggest, that Bordogna held herself 
out as someone with superior knowledge or special information regarding Matoza’s work. 
Bordogna had known defendant Eli Matoza for approximately 13 years, having utilized his 
contractor services on various properties since he was first referred to her for work on her own 
personal residence. (SSUMF, Nos. 13-15.)  

 As noted, triable issues of fact exist as to the cause of action for fraud. The Motion is 
denied as to this cause of action.  

Conversion (2nd C/A) 

 Plaintiffs allege that defendant Matoza converted plaintiffs’ property by stealing $101,000 
provided to Matoza for use on the hillside excavation and stabilization project.  Plaintiffs allege 
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the funds were used in the furtherance of projects involving defendant Bordogna pursuant to 
their joint venture, with Bordogna’s knowledge and consent. 

 The Bordogna Defendants argue that plaintiffs cannot show conversion. "Conversion is 
the wrongful exercise of dominion over the property of another. The elements of a conversion 
are the plaintiff's ownership or right to possession of the property at the time of the conversion; 
the defendant's conversion by a wrongful act or disposition of property rights; and damages.” 
(Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 451.) 

 The Bordogna Defendants argue both that no joint venture existed, and that Bordogna 
has not committed any wrongful act intended to dispose of plaintiffs’ property. Plaintiffs do not 
address the latter point in their opposition, focusing instead on the joint venture theory of liability. 

 Here, Matoza and Bordogna also shared access to funds around this time in at least one 
Patelco Credit Union account. Plaintiffs present a check dated November 13, 2015 from a 
Patelco account with Matoza’s name on it, but signed by Bordogna. (Exhibit A6 to the 
Declaration of Paul Justi, hereinafter “Justi Decl.”) Plaintiffs also present deposit receipts to a 
Patelco account for the Fulton Court project, in which Bordogna participated extensively. 
(Exhibit E to Justi Decl.) 

 In the Court’s previous tentative ruling, it stated that bank documents may indicate that 
the funds from the Polizzis were diverted to the other projects. It permitted a continuance for 
plaintiffs to conduct further discovery.  The bank account, about which Plaintiffs sought 
additional discovery, is a business account for Mr. Matoza on which Ms. Bordogna has signing 
authority.  (Bordogna Depo. 53:9-54:1, attached as Exh. A to Decl. of Tool.)  Eli Matoza 
confirmed Ms. Bordogna was not an account holder, only a co-signer. (Eli Decl., ¶ 21.) Ms. 
Bordogna has the authority to deposit checks and transfer funds as needed for projects.   

 The bank records show no transactions related to the South Avenue property. The 
allegation that funds were diverted is the primary allegation against Bordogna and Keller 
Williams. In plaintiffs’ supplemental brief, plaintiffs admit that based on the additional discovery it 
does not appear that the money paid by the Polizzis to Matoza ended up in Matoza’s and 
Bordogna’s joint bank account.  Matoza states in his declaration that none of the amounts paid 
by the Polizzis relating to Henry Matoza Construction and his work on the Polizzi’s property 
went to any project, proposal or other activity involving Marianne Bordogna.  (Matoza Decl., 
¶23.)   

 Plaintiffs failed to submit evidence to raise a triable issue of matter fact as to whether 
funds were diverted from the South Avenue project to further an alleged joint venture between 
Bordogna and the Matoza Defendants. As the Court previously stated, “Absent such diversion, 
the existence or nonexistence of a joint venture has no bearing upon the facts in this case.”  The 
motion of summary adjudication of the Second cause of action is granted. 

Negligence (3rd C/A) 

 Plaintiffs alleged Defendant Matoza breached the standard of care by failing to properly 
excavate the hillside.  Plaintiff alleges that Bordogna, as a joint venturer with defendant Matoza, 
is jointly and severally liable for such negligence.  Plaintiff further alleges that Keller Williams is 
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jointly and severally liable because Bordogna used her role as a Keller Williams’ broker to give 
her representations and recommendations to effectuate the negligent conduct of Matoza.  

 Bordogna argues that plaintiffs cannot show she was negligent. "The elements of a 
cause of action for negligence are well established. They are (a) a legal duty to use due care; 
(b) a breach of such legal duty; and (c) the breach as the proximate or legal cause of the 
resulting injury.” (Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917.) 

 Ms. Bordogna visited the property one time at the request of Mr. Polizzi, in her personal 
capacity. Afterwards, Bordogna had nothing to do with the project. She had no control over the 
project, no ownership interest in Mr. Matoza’s work, and received no money from the project.  
(Bordogna Supp. Decl., ¶¶6, 7.) Eli Matoza’s declaration confirms this at ¶¶8, 23.   

 Bordogna argues plaintiffs have alleged no facts to indicate she has a duty to them, that 
she breached any duty, or that the breach was the cause of their harm. Plaintiffs do not address 
these points in their opposition.  

 It appears that plaintiffs are only alleging negligence on the part of Bordogna based on 
their joint venture theory of liability for Matoza’s negligence. As discussed above in the joint 
venture section, Plaintiffs failed to submit evidence sufficient to raise a triable issue of fact as to 
whether the South Avenue project was a joint venture for Bordogna and Matoza.  Moreover, 
there is no evidence that acts taken by defendants pertaining to the South Avenue project were 
done in the furtherance of some on-going joint venture.  

  The motion for summary adjudication is granted. 

Breach of Contract (4th C/A) 

 Plaintiffs allege they entered into a written contract with defendants Matoza Construction 
Inc. and Matoza to excavate and stabilize the hillside.  Defendants breached the agreement by 
failing to perform the work in a skilled and competent manner. Plaintiffs allege Bordogna is liable 
as a joint venturer. 

 The Bordogna Defendants challenge the fourth cause of action for breach of contract. 
“To prevail on a cause of action for breach of contract, the plaintiff must prove (1) the contract, 
(2) the plaintiff’s performance of the contract or excuse for nonperformance, (3) the defendant’s 
breach, and (4) the resulting damage to the plaintiff.” (Richman v. Hartley (2014) 224 
Cal.App.4th 1182, 1186.) 

 Bordogna argues she cannot be liable for breach of contract because she was not a 
party to the contract with Matoza and no contract existed between her and plaintiffs. (SSUMF, 
Nos. 21-24.) Still, a joint venturer may contractually bind the other parties in the joint venture if 
he entered into a contract to further the purposes of the joint venture. (Lindner v Friednash 
(1958) 160 Cal.App.2d 511, 520.)  

 The joint venture theory of liability is discussed above. The motion for summary 
adjudication is granted as Plaintiff failed to raise triable questions of fact as to their joint venture 
theory of liability. 
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Breach of the Covenant of Good Faith and Fair Dealing (5th C/A) 

 Plaintiffs alleged Bordogna and Keller Williams are jointly and severally liable as 
Defendant used her role as a Keller Williams broker to give her representation and 
recommendations necessary to effectuate such breach of the implied covenant of good faith and 
fair dealing. 

 The Bordogna Defendants challenge the fifth cause of action for breach of the covenant 
of good faith and fair dealing based on the lack of contractual liability. Moreover, Bordogna was 
not involved in the South Avenue project as a broker. (UMF No. 4.)  

 The merits of this cause of action depend upon the joint venture theory, discussed 
above.  As the Court find there was no joint venture or action in the furtherance of a joint venture 
involving the South Avenue property, the motion is granted. 

Violation of Business & Professions Code § 17200 (7th C/A)  

 Plaintiffs allege Bordogna engaged in unfair competition by misusing her position as a 
real estate broker to induce clients to use a poor and substandard contractor to remodel homes.   

 Bordogna argues that plaintiffs cannot show any violation of Business & Professions 
Code § 17200. 

 California’s unfair competition law prohibits any unlawful, unfair, or fraudulent business 
act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the unfair 
competition law by a person who has suffered injury in fact and has lost money or property as a 
result of unfair competition. (Bus. & Prof. Code § 17204.) Because § 17200 is written in the 
disjunctive, it establishes three varieties of unfair competition–acts or practices which are 
unlawful, or unfair, or fraudulent. (Cel-Tech Communications, Inc. v. Los Angeles Cellular Tel. 
Co. (1999) 20 Cal.4th 163, 180.) “It governs "anti-competitive business practices" as well as 
injuries to consumers, and has as a major purpose "the preservation of fair business 
competition." (Ibid.) 

  Here, Ms. Bordogna was not the realtor for this property.  (UMF No. 4.)  Joseph Polizzi is 
a mortgage broker and maintains a real estate license.  (UMF No. 5.) The Polizzis themselves 
hired Matoza. (UMF Nos. 16, 38.) There are no allegations by Plaintiffs that they thought they 
were contracting with Bordogna.  (UMF Nos. 21, 22.) 

 Ms. Bordogna made no representation regarding the quality of Matoza work in her 
capacity as realtor. There are no bases for finding unfair competition.  

 The Motion is granted as to the seventh cause of action.  

Declaratory Relief (8th C/A)  

 The Bordogna Defendants challenge the eighth cause of action for declaratory relief. 
The merits of this cause of action depend upon the existence of a joint venture and diversion of 
funds, as discussed above. The motion is granted. 
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Notice 
 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 

 

  

  
 2.  TIME:  9:00   CASE#: MSL19-02894 
CASE NAME: SUNLAP LDP VS MCGEE 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIP FILED BY SUNLAP LDP, LLC, 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to stipulation is granted. The 
proposed order submitted with the motion will be signed by the court.  
 
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 

  

 3.  TIME:  9:00   CASE#: MSL19-04851 
CASE NAME: BH FINANCIAL GROUP, LLC VS BIK 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIPULATION FILED BY BH FINANCIAL GROUP, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to stipulation is granted. The 
proposed order submitted with the motion will be signed by the court. 
 

mailto:dept23@contracosta.courts.ca.gov
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This Tentative Ruling will be posted on the Superior court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party notify the opposing parting by close of business 
on December 24 and by close of business on December 24 notifying the court of the party’s 
intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-mail to 
Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 

  

 4.  TIME:  9:00   CASE#: MSL19-06765 
CASE NAME: BH FINANCIAL GROUP VS SANCHEZ 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIPULATION FILED BY BH FINANCIAL GROUP, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to stipulation is granted. The 
proposed order submitted with the motion will be signed by the court. 
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 

  

mailto:dept23@contracosta.courts.ca.gov
mailto:dept23@contracosta.courts.ca.gov
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 5.  TIME:  9:00   CASE#: MSL19-07133 
CASE NAME: UNIFUND CCR, LLC VS. LYONS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN 
STIPULATION FILED BY UNIFUND CCR, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to stipulation is granted. The 
proposed order submitted with the motion will be signed by the court. 
 
 Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 

  

 6.  TIME:  9:00   CASE#: MSL20-00871 
CASE NAME: PROVIDENT VS SHOJAEE 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY MIRWAIS SHOJAEE 
* TENTATIVE RULING: * 
 
For the reasons stated below, the Defendant’s motion to vacate the default judgment is denied.  
 
On February 28, 2020 the Plaintiff filed a complaint for breach of contract requesting an award 
of damages of $23,043.88 for unpaid advances of credit on a credit card account. On April 7, 
2020, the Plaintiff filed Proof of Service of the summons and complaint reflecting personal 
service on the defendant on March 26, 2020. A Clerk’s Default was entered on  
July 17, 2020. 
 
On July 17, 2020 (the same date as the Clerk’s Default) the court held a Case Management 
Conference (CMC) at which the Defendant appeared. Defendant acknowledged that he had not 
filed an answer but that he intended to do so. At that time the matter was set for trial on 
December 7.  On September 9, 2020 this court entered a Default Judgment against the 
Defendant. By that date, the Defendant still had not filed an Answer to the complaint. 
 
On October 8, 2020 the Defendant filed a motion pursuant to Code of Civil Procedure (hereafter 
“CCP”) section 473 to vacate the default judgment.  He claims “mistake” and “excusable 
neglect” stemming from a death in his family. Specifically, he appears to claim that the death in 
his family resulted in his having to take care of his sister (married to the deceased) and her 
children. His petition was not accompanied by a proposed Answer as required by CCP § 473. 
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The Plaintiff has opposed the motion asserting that the Defendant did not file an answer 
between the date he was served (March 26, 2020) and the CMC held on July 17, 2020 and also 
did not file an answer any time before the Default judgment was entered. Furthermore, the file 
does not show that the Defendant has ever attempted to file an answer to the complaint.  
 
 The case history fails to reflect any “mistake” committed by the Defendant that excuses his 
failure to file an answer. Furthermore, the motion fails to address any “fact” that would otherwise 
excuse his failure to file an answer on the basis of “neglect” before August 10, 2020 – the date 
of his brother-in-law’s death. By that date, over four months had passed since the service of the 
complaint on the defendant. These facts convince that court that there is no factual basis for 
granting the motion. Therefore the motion is denied. 
 
Plaintiff is directed to prepare a written order reflecting that this Tentative Ruling is now the final 
ruling of the court on the motion.  
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 

  

 7.  TIME:  9:00   CASE#: MSN20-1476 
CASE NAME: CLAIM OF LITZY MARTINEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The court has now reviewed the Minor’s Compromise claim in its entirety, including counsel’s 
declaration dated November 20, 2020. The court will approve the Minor’s Compromise as 
requested subject to the requirement that the proposed order be reviewed and corrected where 
necessary. It appears that the Proposed Order submitted by counsel for the minor is deficient in 
that it omits information required to be included on form MC 351. The omitted information 
appears to include information required to be stated in the following locations on the form: Box 
7.a.; 7. c. (1) (b); 7. c. (1)(c); 7(e) 7. C. (2), 7. C. (1)(e); and (2)(a). Counsel is directed to review 
the form submitted for completeness, to correct any omissions or other deficiencies in the 
proposed order, and to resubmit it for the court’s review and signature.  
 
 
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
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wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 
 
 

  

 8.  TIME: 10:00   CASE#: MSL19-04232 
CASE NAME: AUTOMOTIVE CREDIT CORP. VS SAJJAN 
COURT TRIAL - SHORT (1HR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
  
Because of the COVID pandemic, the physical courtroom for Department 23 will not be open on 
December 28, 2020 to conduct any proceedings including a trial. Therefore, this case is 
continued until March 1, 2021 at 10 a.m. for trial. A Spanish language interpreter will be 
requested by the clerk of court for that trial proceeding. The parties are instructed to appear and 
be ready to proceed to trial.  
 
Notice 
 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that as of January 4, 2021 this case will be re-assigned to Judge Clare 
Maier (Dept. 36) for all purposes. 

  

 9.  TIME: 10:00   CASE#: MSL20-00838 
CASE NAME: AMERICAN EXPRESS VS JINHEE LEE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
See Line #10 below. 
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10.  TIME: 10:00   CASE#: MSL20-00838 
CASE NAME: AMERICAN EXPRESS VS JINHEE LEE 
COURT TRIAL - SHORT CAUSE/ 001 DAY(S) 
* TENTATIVE RULING: * 
 
On November 16, 2020 this court continued this case because a case dispositive motion for 
Judgment on the Pleadings had been filed while the case had also been previously set for trial 
on December 28, 2020. The defendant is a native Korean speaker. 
 
Because of the COVID pandemic, the physical courtroom for Department 23 will not be open on 
December 28, 2020 to conduct any proceedings including a trial. Therefore, this case is 
continued until February 22, 2021 at 10 a.m. for either a trial or a hearing on the Plaintiff’s 
Motion for Judgment on the Pleadings, or both. A Korean Interpreter will be requested by the 
clerk of court for that proceeding. Because the trial may proceed, the parties are instructed to 
appear and be ready to proceed to trial.  
 
Notice 
This Tentative Ruling will be posted on the Superior Court’s website on December 24, 2020 at 
1:30 p.m. because the court will be closed on December 25 for the Christmas holiday. If a party 
wishes to argue the Tentative Ruling that party must notify the opposing party by close of 
business on December 24 and by close of business on December 24 notify the court of the 
party’s intent to appear and be heard on December 28, 2020 at 9 a.m. date by addressing an e-
mail to Dept. 23 at the following e-mail address: dept23@contracosta.courts.ca.gov 
 
The parties are notified that as of January 4, 2021 this case will be re-assigned to Judge Clare 
Maier (Dept. 36) for all purposes. 
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